F. No. 14039/45/201 3-UTS.|
Government of India
Ministry of Home Affairs

Morth Block, New Delhi-110001

Dated the 3. September, 2013
ORDER

Sh. Deepak Mishra has preferred an appeal dated 10.092013
stating that he has not been supplied the requisite information to his bwo RTI
applications dated Mil.

2, Sh. Deepak Mishra in his applications had sought information which
are exemptad and not relevant to disclose in terms of section 8 (1) {g) and (h)
of the RTI Act 2005 and Para 10 and 11 of CIC's Decision
No CICIATIA2007/00333 dated 17.08.2007, the CPIO vide this ministry’s letter
dated 14" August, 2013 had provided the relevant reply to the applicant
informing that “the information sought cannot be shared at this stage in terms
of section (1) (g) & 8(1) (h) of the RTI Act 2005 and Para 10 and 11 of CIC's
Decizsion Mo CIC/AT/AZ007/00333 dated 17.08.2007.

3. The appeal filed by Sh. Deapak Mishra has been carefully considered
and it is found that the aforesaid reply/decisicn of the CPIO with reference to his
two RTI applications is in conformity with the Right to Information Act, 2008

4, The appeal is accordingly disposed of, ‘3\
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(lgbal SingrChahal)
Joint Secretary (UT) &
: Appeallate Autharity
Tel:23092630

Sh. Deepak Mishra,IPS
Special Cornmissioner of Paolice,
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It is staled that underigned submitted two different applications
ta the Central Puklic Information Officer, Minisiry of Home Affairs, New
Delhi for obtaining cerfified copies of the follawing documents under
Rl Ack 2005 and two Indian Postal Order MNos. 11F 122727 and 11F
122728 worth Fs, 10/- each were attached towards the prescriced fee
for BTl application.

hand onwards to  the Competent  Authorily and  all
corespondences and pertaining to commissioning of Yeena
Kumari mMeeno Committee & Justice Usha Mehro Commitfee
and subseguent the enquiry reports of Yesna Kuman Meena .-
Committee and Ms. Usha Mehrg Cormmiltes on the basis of
which Memarandom Mo, F.1 4046107/2012-UT5-, GOl MHA di.
14,3.2013 containing Siatemeni of Arficle of Chaorges etc. was
issued and served upon me.

A
=L """ 2, Cerlified copiaes of Moie Sheets containing netings from decling
fﬁﬁ e hand  onwarcds 1o the Compesitent  Authoriy and  ll
S T:LE, comespondences regarding examining my comments vide No.

BB&SOIAC-IN Sl CRPJLAS, db 13.03.2013, which iz forwardsd
by the C.F. Delhi vide his office DO Mo, 705/ P.Sec /C.F., Delhi i,
14.03.2013 in pursuance of communication from MHA through
C.P. vide Mo, 475/F.32c./CP., dt. 11.03.2013,

3. Cerfified copies of Note Sheets containing notings from lower
functionary  to  the Competent  Authorty  and  all
corespondences regarding  examining my  reply vide No.
1044/500AC-) Sl C.P/LED, dt, 30.03.2013, which is foerwarded
by C.F., Delhi vide his office letter No. 19881/CB-/FHG, df.
02042013 in pursance of memorandum Mo, F, 14044/109/2012-
UTS-I, GOI, MHA, di. 21.05.2013 appainling enguiry officers and
Presenting  officers  has  purportedly  been  issued  [copies
aifached).
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But unfortunately, CPIO, MHA, vide his letter Mo, 14039/45/2013-
UTS-, G0, MHA ot 14 apgust 2013 has denied to provide the
information on the blanket ground that the informafion sought cannot
be shared at this slage in terms of section 8(1) [g] & 8{1] (h] of the ETI
Act 2005 and Parc 10 and 11 of CIC's Decision RNo.
CIC/AT/AS2007 0333 4t 17082007

GROUNDS OF APPEAL:

(A} The plain reading of Section 8(1] h of BTl Act 2005 suggests thal
it pertains o the exemnplion from supplying information which
would impede the process of investigation or the prosecution of
ihe offenders. It is not applicable 1o the coses where
enquiry/investigalion hos olready been concluded. in the
cresent application the undersigned simoly requasied the PIO
to supply the cerfified copies of the Note sheets (as menticned
at serial no. 1, 2 & 3 above| in respect of the commissioning and
subsequani enguiry reports of Veena Kumar Meeno Commitiee
& Justice Usha Mehra Commiites. The cententfion is that since
the enquines conducied by both the commitiess have already
bheen concluded and submitted to MHA, seclion B(1)h of RTl Act
cannot ke invaked to deny my fundaomental right to
information. The Delhi High Court while deciding WP{c) No.
311472007 dt. 03122007 had abko clearly enunciated ihe
principle  that wndess @t can be shown that the process of
trvestization would be impeded the information cannot be denied
under RTI Act claiming exemption wnder Sec. §(1)h. Also CIC,
Mew Delhi in an Appeal No. 822/ICPB/2007 dtf. 28.05.2007 has
decided that provisions of Sec. 8(1)h can be applied only if the
matter is under investigation or the disclosure of information world
impede the process of investigarion. In the present case also, the
information sought cannct be denied merely invoking the sec,
8{1)h of RTl Act because the enquiries conducted by both the
committees hove already been concluded.

(i) The infarmation sought by the undersigned has been
denied simply by invoking section 8(1] [(g) & &1} (h)
of the RTl Act 2005 and guoting Para 10 and 11 of
CIC's  Decision HNo. CIC/AT/A2007/00333  di
17.08.2007. Mo satisfaciory reason or justification has
besn renderaed as io why the information saught has
been denied. While deciding the W.P. | No.
3114/2007 dt. 03.12.2007 in Bhagat Sing Vs CIC,
Delhi High Court has commanted thal “decess to
iformation, wider Sec. 3 of the BT At is the rule
and exenrplions wnder sec. 8, the eveeption,  See, &
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being w restrictton on this fundemental right, must
therefore 1s to be strictly comstrued. Tt should not be
interpreted tn manner as o shadow the right diself.
Under Sec.8, exemption from relensing information is
granted if it would impede the process of investigation
or the prosecution of the offenders. It is apparent that

the mere existence of an investizalion process connot he
a_grownd for refusal of the tnformation: the authority

withholding  informtion  must  show  satisfoclory

reasons as to why the release of such information would
hamper the investigaiion process.  Such reasons should
be germane and the opinion g}f the process being
hampered showld be rensorable and based on some
material.  Sans this consideration. section 871 )k and
wther such provisions would become the hoven for
dodging demands for information.

(it] The 3upreme Court of India in a three Judge Bench
decision in Director of Education Vs. Pushpendra
kumar & others has held that “an exception conno

subswme the main provision to which i an eveeption

ard thereby nullify the main provision by taking away
completely the right conferred by the main provision”.

Denial of the information by invoking sec. 8(11h and without
explaining any cogent reason s primo facie an infringement of
fundamental right. If the Fardioment wanted 1o exempt all information
relating to investigation or prosecution. it would not have imposed the
condition that disclosure  should  ‘impede’  the  investigation  or
prosecution. It s clear from the various rulings: as referred above that
the PIO, who is denying information u/s 8{1)h of the RTl Act, must show
safisfactory reascns as to why disclosure of such information would
impede the process of investigation or prosecution of offenders. These
reasons must e relevant and the opinion of the PIO that by disciosing
the information, prosecution of offendears shall be impedad should be
reasoncble. The opinion of the PIO must be bosed on some matericl
and cannot be mere apprehension nof supported by any avidence.

In the present matler, it is clear that lecrmeaed PIO has fgiled to
explain how such disclosure would actually be an impediment to the
process of investigation or prosecution. The denial, therefore, cppears
to be a mers blonket statement not supporied by any cogent reason
on the basis of which it con be clearly sioted that such disclosure
would in fact atiract the exemption u/s 8[1)h of BTl Act. And since sec,
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& (1] his not attracted in the present case claim of exemplion u/s 8{1]
g of RTl Act has no force.

i is reiteraied that the undersigned simply recuested the FIO to
supply the cerlified copies of the Mote sheeis [os mentioned al serial
no. 1. 2 & 2 above) in respect of the coemmissioning and subseguent
enguiry reports of Veena Kumar Meena Commitiee & Jusiice Usha
Mehra Cammittes which have already been concludead,

In view aof above case law ulings, since the provision of secticn
a(11h and 8(1] g of RTI 2005 Act cannot be inveked in the present case,
PIO may please be directed fo supply the requisite information, under
reference, as requested under BTl Act 2005, by the undersigned.

A

Submitted pleass.
4

¥
(Deepak Mishra)
5pl.Commissioner of Falice,
Law & Order, PHG, Delhi.



